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COMMONWEALTHOF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT
CIVIL ACTION
NO. 11-4152-G

OCCUPY BOSTON, KRISTOPHER MARTIN,
SASHA SAGAN, NOAH MCKENNA, AND JENNIE SEIDIWAND,
Plaintiffs

CITY OF BOSTON, CITY OF BOSTON POLICE DEPARTMENT, by and through
POLICE COMMISSIONER EDWARD DAVIS, and the ROSE FITZGERALD

KENNEDY GREENWAY CONSERVANCY, INC.,
Defendants

MEMORANDUM QF DECISION AND ORDER ON THE PLAINTIFES® MOTION
FOR A TEMPORARY RESTHAINING ORDER AND A PRELIMINARY INJUMCTTON
Introduction
This proceeding arises out of the demonstration known as Uccupy Boston, which
occupied Dewey Square in Boston on September 30, 2011, Protesters have been living on the
site since, and hope to continee to do 5o, and govern themsclves as an exemplary democracy,
Plaintilis claim that their occupation of the site and the commumity they have established thereon
are protected by the First Amendment. They seck a preliminary injunction against their removal
by the defendants.

But the injunction is denied becanse, while Oecupy Boston protesters may be exereising
their expressive rights during their protest, they have no privilege under the First Amendment Lo

serre and hold the land on which they si The distimction s key,
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The occupation, that s, the seizing and holding of land of the Commonwealth is separate
and distinct conduct from the living aciivities, that is, the setling up of tents, sleeping ovemight,
eating and governing on the site. “Cccupation” speaks of boldness, outrage, and a willingness 1o
take personal risk but it does not carry the plaintiffs’ professed message. Essentially, it is viewed
as a hostile ac, an assertion of possession against the rights of another. The act of occupation,
this court has determined as a matter of law, is not speech. Nor is it immune from eriminal
prosccution for trespass or other cnmes.

However, the setting up of the tents, sleeping, and govemance on Dewey Square is
expressive conduct and symbolic. Nevertheless, it is subject 1o City and Park regulations and
restrictions. Thus, the Conservancy’s prohibition on sleeping overnight and other restrictions on
Dewey Square are valid, and applicable to Oceupy Boston. The protesters are obligated under
the: law to abide by those regulations, as well as the orders of the City of Boston, the Boston
Paolice Department, and the Rose Fitzgerald Kennedy Greenway Conservancy.

This decision clears the way but does not order the plaintifTs and other protesters o
vacate the site and request permission to set up tents or other equipment for expressive purposes,
should Occupy Boston wish o continue its association with the Rose Kennedy Greenway
Conservancy. Ovemight sleeping and living at Dewey Square are not options under the
Conservancy guidelines, however.

For these reasons and those that follow, the plaintifis’ Motion for a Preliminary

Injunction is DENITED.



T PROCEDURALBACKGROUND -~

After a hearing on November 16, 2011, this court granted the plaintifis® mation for a
temporary restraining order.’ The text is in the margin® Plaintiffs now seek a preliminary
injunction extending that order to prevent the City of Boston and Boston Police Department from
removing them from Dewey Square. Filed wath this motion was the plaintifis’ complaint in
which they seck a declaratory judgment. In addition to a permanent mjunction, they seek a
declaration of law that they are entitled 1o continue to peacefully occupy Dewey Square, that the
trespass and unlawful assembly statutes do not apply to them, and that the Conservancy’s Park
Use Giuidelines violate their First Amendment rights.

A limited evidentiary hearing was conducted on December 1, 2011, All partics filed
affidavits which are cvidence in the case; the affidavits arc largely undisputed. The court makes
factual findings below and then explains the pertinent law relicd upon in reaching a decision.

FACTUAL BACKGROUND

Occupy Boston aspires to create a more perfect democracy on public land. Developed as
parkland, the locus it quo 15 a hundred-foot wide median strip, which covers an interstate
highway tunnel and is bounded by an exit ramp and heavily trafficked streets. It is operated by

the Rose Fitegerald Kennedy Greenway Conservaney, Inc. and is known as Dewey Square,”

' When this judpe issucd the teaporany srder, it was o preliminary showing, o less than swenty-fowr
hadirs notice to the defeadants, and with only the plaimiffs having argued the First Amendment issues at play, The
situalion on the ground has evolved considerably since then and the legal Bsues have now been fully briefed by ull
partics

* The City of Boston and the City of Boston Police Department are wrdered to refrain from any police
action which wauld remove the individuals, tents, and personal belonging of the Occupy Boston protesters from
Dewey Square, absent emergency circumstances mcluding bt oot linited to medical circumstances, fice, or
outbseak of vialence, at any time before this coun has decided the mation for a preliminary injunction Drmapha by
these plainciiTs,

’ The Rose Fitzgerald Greenwuy Conservancy it a private, nan-pralil corporation and is deaignated by
stadude 10 operate and maintain the Rose Fitzgerald Kennedy CGreenway and other parks and open gpees in Toston
The Gircenway 15 a chain of five public parks extending approximidely one mils through dewniown Bosion between
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- Allliated with the Occupy Wail Strect movement; Occupy Boston took over Dewey —
Square on September 30, 201 1. Mo permit was requested or pranied from any oflicial before the
protest moved in. There is scant evidence as to how the occupation began. Presumably,
plaintiffs and a large number of people simply marched 1o the siie and seized it by their presence
and numbers. Meither the police nor the Conservancy challenged them.

However, Occupy Boston soon established itself on the square with a number af small
tents, which were set up side-by-side and have remained in place. More tents and protesters have
joined the group. Participants have inhabited Dewey Square on a twenty-four hour basis since.

The Mayor, Conservancy, and the Boston Police Department have been restrained in
their treatment of the protest. There has been no police action against Occupy Boston but for the
events of October 10, 2011.

On that night, Occupy Boston spilled northerdy onto the next nearest plot of parkland.
After many efforts to notify the leaderless occupiers, police cleared the second encampment
eatly the following moming. This resulted in the arrest of 126 protesters, The plaintiffs describe
this police action as chaotic and frightening. Protesters locked arms and formed a human circle
in order to protect the second encampment because they believed they were entitled to defend
and hold their wrf. Considerable police force was required to clear the arca, and people were

thrown backward ofT the circle and assaulted.

Hew Sudbury Street in the Morth End and Beach Street in Chinatown. 1 inchudes, among other things, the public
parks located in the North End, the Wharf District, Chinalown, and Deveey Square, Before being subsumed into the
Masenchusetts Department of Transportation in 2010, the Massachusens Twmpike Authority ("MTA™) awned the
land and operated the highway bepeath (he Greenway,

The Massachusetts Legislature, in Section 10 of Chapler 306 of the Acis of 2008 nuthorized the
Conzervancy o operate, manage, improve, and maintain the Gireerway and directed the MTA 1o ¢hicr imio a lease
with the Conservancy in order to effectunte the intent of the legislation. Accordingly, the Conservancy entered into
a bease, dated December 1, 2008 with the MTA to, smong vthier things, cnsure that the Greenway and the other open
space parcels shall always be epen 1o the general public. The lease provides for an indiial ierm of five years, with up
ta five exiension lerms of ten years each. Both Seetion 10 of Chapier 306 of the Acts of 2002, as well a3 the lease
terms, provide that the Greenway is 1o be treated a5 a public park and as a traditional open poblic forum.
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T By law, Dewey Square s 3 raditional pubitic foruny, meaning that itiscommunity-spaee ————
understood to be a spot whene any and all citizens may meet and express their minds, like any
public square. It sits within Boston's financial district, across a wide street from the Federal
Keserve Bank.

Dewey Square itself is a trapezoid-shaped parcel about one hundred feet wide and four
hundred feet on its long side. Before its occupation, it was a manicured Lawn with well-
developed teees on the perimeter. There are sidewalks on two sides of the plot and a large
ventilation building to the rear. [t consists of 63,292 square feet of space, a fair portion of which
15 devoted to the ventilation building. The remaining 12,400 square lect of lawn arc now taken
up by 136 dome shaped tents, of varying heights but none more than roughly six feet; most of the
tents are covered wilh bright blue tarps.

The tents are set check-to-jow! with stakes, guy ropes. and space only for three
walkways. One walkway consists of wooden pallets and plywood and runs down the center of
the encampment. There are two cross-walkways. The site does not appear 1o be handicapped
accessible. Some tents are assipned 1o individuals but others are generally available, The
population varies; while as many as 200 people have been on the site as protesiers, it is thought
that about 100 to 150 people have now taken up residence in Dewey Square.

The Occupy movement has brought altention to a perceived increasing disparity of
wealth and power in the United States. The movement aims to persuade that the wealthiest 1%
of the poulation are writing the rules of an unfair global cconomy. The local participants claim
they are expressing their message through their presence in Boston via a tent cily. Specifically,
they seek to “take back the city” and demonstrate their vision of a more just and cconomically
cgalitorian sociely. Occupy Boston has drawn participants and adherems from across the
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~specirum: from urnion members, the ranks of the homeless; the intelligentsia; and it is alleged. a

few criminals, as well. The group has sharpened its message to this: a more just, democratic, and
economically egalitarian society, responsive to people rather than corporations, is possible.

A community has developed with rules of order that fit a leaderless horizontal
democracy. Matters of governance are decided by a General Assembly. Emphatically, no one is
in charge. No individual can be ejected by any internal authority; all are welcome, There is no
question that the protesters’ belief in their message is sincerely held. Many people have teured
the site and been exposed to the teaching and practices of Oocupy Boston.

A library, newspaper, spirituality, and medical tents have all been established.
Electricity to the site is being donated by the Conservancy, and runs through the camp via
outdoor-type extension cords. Donated (ood is provided daily. No fires or heating sources have
been allowed on the site, which is worrying now that winter is coming on. There is oo running
waler 1o the site. Toilets are available at South Station about two hundred feet away but there is
evidence in the record that not all occupants make that trip.

Having viewed the many photographs presented by the parties, this count finds that
Dewey Square can be put to no other useful public purpose for the duration of its occupation.
The density of people occupying one-quarter acre of land is extraordinary. While it 15 surely true
than any citizen who chooses to make a speech or carry a placard at Dewey Square would find a
hospitable sudience, parents with young children, vendors, and wheelchair-bound people cannaot
access this space as presently used, The sanitary arrangements alone convince me that the
Farmers® Market, which traditionally used the square, has suffered loss of sales doe 1o the

occupation.



~The Conscrvancy s established Park Use-Guidelines. whichinclude Park Rulesand —— -

Regulations. The Park Rules state that the “parks in the Greenway are apen 7:06 a.m. through
100 p.nn.", but that “[plublic access and movement throughout the parks will be permitied on a
24 hours/7 days a week” basis. The Park Rules further state that “|njo evernight sleeping is
allowed ™ Additionally, the Park Rules require a permit for events where tables, tents, and other
“set-up” are needed. The Conservancy considers proposals for events in the park in light of its
commitment to ensure that the Greenway is a thr ving and welcoming public amenity that is
open to all. Chapter 306 expressly states that the “the greenway shall be treated as a public park
and a traditional open public forum without limiting free speech "

The cxpression of the Cccupy Boston message by the plaintiffs through meetings,
signage, oratory, poetry, chanting and every other creative form at Dewey Square is obviously
pure speech protected by the First Amendment. That principle has unquestionably been honored
by all three defendants, and the plaintiffs” right o engage in those aclivities at Dewey Square is
not at issue in this lawsuit,

No removal or eviclion action has heen undertaken nor has the assistance of the court in
removing the protesters been sought. Further factual findings are miade in the discussion belaw.
PRELIMINARY LEGAL ISSUES

The law dictates that Oceupy Boston is not properly a party before the court. [t is a well-
established principle that an unincorporated association cannot be a panty to litigation. Save the
Bay, Inc. v. Department of Public Utilities, 366 Mass. 667, 675 (1975). For lcgal purposes, an
unincorporated association is treated as a partnership. Diamond v. Pappathanasi, 78 Mass. App.
CL 77, B8 n.14 (2010). A partnership can appear in a lawsuit if all members are Juoined as parties.

Shapira v. Dudish, 275 Mass 120, 126 {(1931) (all partners must be parties 1o suil involving
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‘partnership rightz) Inaddition; suchrassociations may-sue-or be-sued 1 action- is-brought-in— - —

equity by named persons who will fairly and adequately protect the interests of the association

and its members. Maria Konopnicka Soc’y of the Holy Trinity Polish Roman Catholic Church v.
Maria Konapnickn Soc'y, 331 Mass. 565, 568 (1954). That approach is incorporated in Mass. .
Civ. P.23.2.

Here, the named plaintiffs have failed to plead in their complaint that they represent the
interests of Occupy Boston. Moreover, the court understands that the General Assembly
deliberated and decided not to endow the four named plaintiffs with any representative capacity.
That decision is consequential. Where the named plaintiffs do not represent the interests of the
association and the association has v live person to advance its inlerest before this court, it
cannot be a party o the litigation.

Thus, as a practical matter, the court is only required to determine the rights of the
individual plaintiffs. In an effort to ameliorate this judge’s concemns, however, over seventy
persons have signed affidavits indicating they will obey a final order of the court to disperse
Occupy Boston. In consideration of that, and to bring a peaceful resolution 10 a matter of intens=
local concem, this court will determine Occupy Boston™s rights insofar as they are unified with
those of the individual plaintiffs,

As a further preliminary, defendants have not undertaken any removal action and the
question anses whether this matter is ripe for a declaration. The count acknowledpes that
declarstory relief is generally unavailable where no acwal controversy exists. (Gay and Lesbian

Advocates & Defenders v. Attomey General, 436 Mass. 132, 134 (2002). However, in certain

cases, an actual controversy may be found where a plamtilf™s nghts have not yel actively been

impaired. See District Aftorney for the Suffolk District v. Watson, 381 Mass. 648, 659 (1980)
5
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this dispute are analogous to Watson.

At the outset of the case, the circumstances plainly indicated that the potentially
antagonistic claims of these parties would immediately and inevitably lead to litigation. Id. Any
removal action would likely trigger the criminal prosecution of individuals who would claim to
be exercising their constitutional rights. “Ordinarily declaratory relief will not be granted during
the pendency of a criminal prosecution,™ [d. Thus, enferiaining the question at this early
Juncture may assist the orderly administration of the criminal law, and avoid risking the
abridgment of important civil rights. Jd. To consider the controversy as nipe for declaratory
Judgment is consistent with the position taken by the United States Disirict Court for the Middle

District of Florida in an Occupy case. Occupy Fort Myers v. Fort Myers, 2011 WL $554034 at

15 (M.D. Fla. 2011).

As fo the substance of the motion, injunctive relicf “is an extraordinary remedy never
awarded as a matter of right” Winter v. Matural Resources Defenge Council, Inc, 555 U.S. 7,
24 (2008). The court -mu:si consider several factors 1o determine whether such relief is warranted
here: (1) the plaintiffs’ likelihood of success on the merits: (2) the imcparable harm to the
plaintiffs’ in the absence of relief, and (3) the balance between the ham and the harm the relicf

would cause the defendants.  Tr-Nel 1, Inc. v. Board of Health of Barnstable, 431 Mass,

217, 219 (2001). See also Packaping Indus. Group, Inc.. v. Cheney, 380 Mass, 609, 617 1.12
(19B0)“Since the goal is to minimize the risk of irreparable harm, if the movi ng parly can
demonstrate both that the requested relief is necessary 10 prevent irreparable harm to ot and that
granting the injunction poses no substantial risk of such barm to the opposing pary, a substantial
possibility of success on the merils warrants issuing the injunction ™) ~When, as here. g pary

g



- seeks 1o Enjoin gavernmental action; the court also-considers-whether the relief soughtwill—— ———
adversely affect the public.” Tri-Nel Mgpmt,, Inc., 433 Mass. a1 219, citing Commopwealth v,
Massachusctts CRINC, 392 Mass. 79, 89 (1984),
LEGAL DISCUSSION
L. Likelihood of Success on the Merits .

“[A]s a threshold matter, we must ask whether the Firgt Amendment protects the conduct
atissue.” DA Morigage, Inc. v. Miami Beach, 486 F.3d 1254, 1265-166 (1 1th Cir. 2011). “The
inquiry into the protected status of speech is onc of law, not fact,” Connick v. Myers, 461 U.S.
138, 148 0.7 (1983). “([The criteria which have becn established by the United States Supreme
Court for judging claims arising under the First Amendment _ . are equally appropriate to claims
brought under cognate provisions of the Massachusetts Constitution ™ Colo v. Treasurer &
Receiver Gen., 378 Mass. 550, 558 (1979).

No effective argument has been made that the rights under Article XVI are greater in this
case than the rights under the First Amendment. No applicable material difference is apparcnt
from the text of the provision,

Thus, the court must look to whether the plaintiffs” occupation and living activities arc
protected under the First Amendment and articles XV1 of the Massachusetts Declaration of
Righis

The arguments presented to the court require analysis of the 1wo components of Occupy
Boston's conduct at issue. Primary is the occupation, tha is, ihe taking over and holding
possession of the land at Dewey Square: but for the occupation, there would be no habitation un

the site. The secondary component is the collective living activities; the expressive aspects of
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— theseare considered so thart altof the parties questions can-be answered. Bothranalyses bring—

the plamiifls (o the same resull
A, Occupation, a5 defined, is Not Conduet Protected by the First Amendment

[t has long been clear that speech within the meaning of the First Amendment protects

meore than mere verbal or written communication. University of Utah Students Apainst
Apartheid v. Peterson, 649 F. Supp. 1200, 1203 (D. Utah 1986). Protected speech under the First
Amendment may be expressive and symbolic. Id. In Spence v. Washington, 418 1.5, 405,
(1974), the United States Supreme Court articulated standards to determine whether symbolic
cxpression or conduct is protected under the First Amendment. In Spence, a college student
attached a peace symbol to a United States flag and then hung the flag upside down out of his
apartment window. Id. at 406, Police officers viewed the flag from the street, and arrested the
student for violating a city ordinance prehibiting extraneous materials attached to a United States
Mag. [d. The United States Supreme Court determined that the student’s conduct was protected
symbolic expression, as the student had the intent to convey a particularized message, and in the
surrounding circumstances, there was a great likelibood that the message would be undersiood
by those who viewed it. 1d, at 409-411.

The plaintiffs argue that Occupy Boston’s occupation and habitation of Dewey Square is
cxpressive conduct and a symbol. They claim that their message of econamic equality and more
perfect democracy can only be effectively communicated through the “literal occupation of
Bosion in the financial distnct.” Their lawyer has argued that “the occupation is the messape.”

1is begs the question: can a group take over and occupy public property in the name of
the First Amendment? No controlling opinion has been offcred that has considered the seizure

of a public forum as a First Amendment exercise, The courl prasps the nettle and stales (hat

It



—oecupation, defined as taking possesston by setlement GF seizure, 15 nol & symbol or expressive
conduct that is constitutionally protected.
“[N]ot everything that communicates an idea counts as “speech’ for First Amendment
purposes. The Supreme Court has consistently rejected the *view that an apparently limitless

variety of conduct can be labeled as “speech” whenever the person engaging in the conduct

intends thereby to express an idea ™ Anderson v. Hermosa Beach, 621 F.3d 1051 , 1058 (9th Cir,

2010), citintkmm v, mq{ _i"}l LS. 367, 376 (1968) (analyzing criminal prosecution
for symbolic burning of dr;:ﬂ card 10 protest draft). See also Cohen, 403 U.S, at 1§ {noting
important distinction between “conviction resting solely upon ‘speech’ [and one based) upon . . .
scparately identifiable conduct which allegedly was intended . . 10 he perceived by others as
expressive of particular views but which on its face, does not necessarily convey any message™).

Applying the Spence factors, did Oecupy Boston have an intent to convey a
particelarized messoge? In the surrounding circumstances, was there a great likelihood that their
message would be understood by those who viewed it?

The name the group has chosen for itself, Occupy Boswon, indicates the intended
message. The standard sense of “occupy™ is “to take posscssion of by settlement or by seizure,”
Webster 's New World Dictionary and Thesaurus (2™ ed.) (2002). The movement's uame and
professed intention are taken quite literally, for plaintiffs seek a “literal™ accupation. The
evidence presented establishes that it is Occupy Boston®s intention to seize and hold public and,
albeit peacefully, in order 1o make certain points,

To the extent that the act of occupation, as defined, communicates, it speaks of boldness,

outrage, and a willingness to take personal risk. Bul the plamffs’ occupation of Dewey Square

12



T T o theeffective exclusion of others s the very-antithesis oftheir message- that amore justand ——
cialitarian society is possible. 1t does not send the message the plaintifls profess w intend.

There is little likelihood that Occupy Boston's professed message can be understood from
their act of occupation, either. 1t has not generally been perceived as benign by those occupied.
Essentially, occupation is received as a hostile act, an asserion of posscssion against the right of
the true owner. Municipalities across this country have responded in kind to the act of
occupation, frequently by police force. 1 take this as a showing that the act of occupation is not
understood 1o communicate plaintiffs® intended message of egalitarian democracy; it does not
survive the Spence test. Thus, accupation, defined as seizing or holding possession of land, iz
not shown here to be expressive or symbolic.

Plainti(ls appear ready to defend their turf, The testimony of the plaintitf, Kristopher
Martin, was that he lived at Dewey Square and intended 10 keep doing so. The plaintifts have
signaled that they plan or hope to cceupy Dewey Square indefinitely. The spillover 1o the
second encampment was defended by locked arms and resistance to police who sought to
reassert control over the Pearl Street Park; that attempted takeover resulted in many arrests and
some trauma and injury. Other Occupy camps in other cities have required the use of foree
clear them.

This count doubts that a seizure of land, which invites the use of force in response to the
attempt to hold possession of the land, would ever be sanctioned as expressive of a particelarized
message. Notwithstanding the protesters’ profission of non-violence, confrontations and the use
of force are inevitably provoked by the seizure aml holding of public parkland and defense of the

land held. Proof s the events al Dewey Square on October 11, 200 1. Little in the way ol



e —uatpress‘lhﬁ-ia-fﬂiﬁﬁ‘nitdﬁndﬂ-ﬂrbﬂm[ﬁdﬂta!uﬂ{;nﬂﬂﬁhﬂiﬂﬂ,—hu-ﬂn-aﬂ- which incites-a lawful

forceful response is unlikely o pass as expressive speech.

Moreover, the Constitution provides these plaintiffs with na shelter to improve their
living quarters or construct better quality housing for themselves on public land. The case of
Lubavitch Chabad House v. Chicago, 917 F.2d 341, 345.346 (1990) is instructive. The Seventh
Circuit determined that the City of Chicago’s refusal to allow a free-standing structure in a
public area of the Chicago O Hare airport was not unconstitutional. Specifically, the Seventh
Circuit stated that “[wje arc not ecognizant of . . any private constilutional right to erect a
structure on public propenty,”™ Id. at 347.

While public parks are “quintessential public forums where free speech is protected,” if
there were a right lo erect structures, “our traditional public forums, such as our public parks,
would be cluttered with all manner of structures.” Id. “[Tlhe Constitution neither provides, nor
has ever been construed to mandate, that any person or group be allowed to erect structures al
will.” Jd. However they conceive of their occupation, the Constitution does not eadow these
protesters with any right of possession to the land they hold or to improve the facilities thereon.*

Further, the act of occupation 1s not immunc from criminal prosecution for trespass or
other crimes. To rule otherwise would invite disorder and chaos into our public spaces: voluble
citizens would be seizing statues, benches, and promontories as platforms. If the cily officials
are obligated to take a hands-ofT attitude to every person that seeks 1o possess a public amenity
in order 1o make a speech, they could not keep control over the land the public has entrusted
them to maintain. “The State, no less than a privale owner of property, has power 1o preserve

——— m——

* Since this musiter was tzken under advisement, the coust has been informed that the protesiers wish fo
import & stamless stecl sink and fireproof tent onto the site. Az should be clear from this opinion, they are not
entitled ta do so
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—the properly under its control for the-wse 1o which it Eﬂﬁﬁ?ﬁdiﬁiﬁi"?ﬂﬁﬂ_&g—vﬂ)ﬁdar

385 U.S. 39, 47 (1966). “The constitutional guarantee of liberty implies the existence of an
organized sociely maintaining public order, without which liberty itsell would be lost in the
excesses ol anarchy.” Cox v. Louisiana, 379 1.5, 336, 554 (1965). See also Commonwealth v,
Egleson, 355 Mass. 259, 263-264 (1969) (right to free speech does not mean that everyone with
an opinion may express it at any public space at any lime),

Occupation, whether by hostile take-over or simply by seftlement upan the land of
another, is a trespass in the eyes of the law. Criminal trespass is set out at M.G.L. c. 266 5. 120.°
The Commonwealth qualifics as “another™ under the statute. Egleson, 355 Mass. at 262, The
trefspass slatute is not aimed at regulating speech or communication jn any form. Hurley v.
Hinckley, 304 F Supp. 704, 708 (196%). Conduet intertwined with First Amendment freedoms
of specch and petition can be regulated where the actor or actars disrupt the uses to which the
public has dedicated its property, 1d,

No active prosecution for the crime of (respass arising out of Uccupy Boston is before
me, and any such case must be decided on its own facts. But there is no reason 1o enjoin the
Boston Police Department from arresting protesters for the erime of trespass on the Occupy
Basion site, should probable cause be present. The same applies to unlawful assembly.

It summary, this court seriously doubts that the First Amendment permits the plaintiffs 1o
seize and hold a public forum 1o the exclusion of others. Clark, 468 L).5. at 296 (doubting First

Amendment requires park scrvices 10 permit 24-hour vigil on public park and erection of tents 1o

; Whoevir, withaul right enters o remaing in or upon ihe dwelling house, buildings, brats or miproved or
encloged Innd, wharl, or pier of another. . . afier huving been forbidden so 1o.do by the person who has lasdul control of
saidl premises. . shall be punished | MG LA 266 § 170
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————ascommodate | 50 people).—There is-no reason o belicve that any different result would obtain s
under Article X VI of the Declaration of Righis.

B. The Plaintiffs’ Living Activitics are Protected Under the First Amendment

In order to fully address the questions presented by this case, this court now analyzes the
plaintiffs’ claims that their activities on the site are expressive.

The four plaintif¥s claim to have a particularized message. Their actions at Dewey
Square arc consistent with that message, The setting up of tents, sleeping overnight, eating, and
meeting in their General Assembly are all demonstrative and expressive of the democracy they
claim to be creating. Within the presentation of the case that has been made to me, this court can
only conclude that those activities are communicative of the exemplar democracy they wish to
convey.

I'he more difficult question is whether the Occupy messape can be readily understood
from within and without the encampment, and | conclude that it can. The case law instructs me
that whether the message is being effectively communicated must be analyzed in terms of the
context of the conduct. Spence, 418 US. at 412, There can be no doubt that ai this writing in
Boston, and perhaps throughout this country, an enclave of tents in a public park connotes the
Qceupy movement and their 99%/1% viewpoint. Matters of finance and the preseni cconomic
situation are of inlense concern to many people. There is considerable media attention devaoted
to Decupy siles, and most articles, per journalistic custom, restate the Cecupy position. The
media has clearly underswood the plaintiffs’ contribution to the national conversatian.

Media coverage is highlighted here because this court is instrucred 10 look 1o the context
in which the message is delivered to decide il'it can be so understood. 14, Sec Universily of
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imication of cbserver-urderstanding because t ighfights he commicative mature of he very ————— -
form of conduct underiaken.”)

Additionally, there is evidence, which | eredil, that those activities are understood by
visitors to Dewey Square. Thercfore, the collective living activities al Dewey Square, i.e.,
sefting up tents, sleeping overnight, ealing, and governance are clearly both symbols and
conduct-which-speaks and are entitled to First Amendment protection.

The undoubted truth that a raptag collection of tenis presents an offense or annoyance to
the senses and sensibilities of many other citizens is of no legal effect. It is firmly cantled that
under our Constitution the public expression of ideas may not be prohibited merely because the

ideas are themselves offensive 10 some of their hearers.” Street v, New York, 394 U.5. 576, 592

(1969). “A person gets from a symbol the meaning he puts into it, and what is one man's
comfort and inspiration is another’s jest and scom.” West Virginia State Bd. of Educ. v.
Bamette, 319 U.S. 624, 632-633 (1943).

. Regulation of Symbolic Expression

But even specch that is entitled to Constitutional protection can be regulated. A
sufficiently important governmental interest in regulating the non-speech element can justify
incidental limitations on First Amendment freedoms. United States v. O’Brien, 391 U5, 367,
376 (1968). See also Commonwealth v, Provost, 418 U.S. 416, 421 (1994). Mo sensible peTson
hearing the City of Buston Fire Marshal testify regarding his safety concerns could question the
importance of the governmental interest in the encampment at Dewey Square.

Feredit the Marshall’s testimony and his affidavit in every particular. 11is opinion about
the use of flammable tarps on the tents, his observations regarding smoking and automotive
balteries, the tripping hazards. and the photograph of the jack-o-lantern were chilling. The

17
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justification for regulating the expressive activities of setting up tents and slecping overnipht by
his testimony alone.

D. Validity of City and State Codes and Conservancy Regulations
Protected speech may be restricted in public forums by reasonable time, place and

manner regulations. Mendoza v. Licensing Bd. of Fall River, 444 Mass. 188, 197-198 (2005).

There is no dispute that Dewey Square is a traditional public forum and therefore has a “special
position in terms of First Amendment protection” that leaves the defendants with a “very
limited” ability to restrict expressive activity there, Boos v, Barry, 485 U.S. 312, 318 (1988),
However, such activity may still be subject 1o reasonable restriction. Clark, 468 1).5, 288, 293
(1984). The applicable safety codes and park rules will be deemed constitutional if they arc
content neulral, they are namowly tmloted to serve a significant government interest, and they
leave open ample altemative channels of communieation. Id.
i Content-Neutrality

- The requirement that any time, place, and manner regulations be neutral as 1o the content

of the speech is clearly satisfied by the regulatory scheme here.
Fire safety vigilance in the City of Boston, the location of the Cocoanut Grove fire in

1942, is not motivated by any desire to suppress expression. Rather, the Boston Fire Prevention
Cede of 1979 and Code of Fire Prevention Regulations are in place fo protect life, propenty, and
public welfare, nol to regulate specch. The affidavit of Supenntendent Linsky detatls the City's
substuntial interest in public safety in a siluation the City secs as deteriorating. There is no
argument made that the applicable health, sanitary, and inspectional codes are intended 1o
suppress the plaintifl’s mode of expression. | conclude from the affidavits, which | credit, that

15



————the concernsof the €ity-of Boston-Health-Commissioner and
solely by the worrisome and unsanitary conditions they see at Dewey Square, and have no ather
purpose.

The park rules prohibit slecping in the Greenway and the guidelines specify the
pracedure to obtain a permit for tents. The plaintills contend that enforcing the park rules would
unconstitutionally interfere with their exercise of their right 1o free speech. However, they da
not contend that the park niles themsclves are content-based. Thus, the park rules are “justifisd
without reference to the content of the regulated speech™ and there is no meaningful arpument
otherwise. Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989),

i, MNarrowly Tailored

The next requirement is that the regulations be narrowly tailored to further substantial
government interests. Clark, 468 10.5. a1 204. This requirement is also satisficd because the
evidence submitted by the defendants establishes that that the City and State codes go no further
than necessary 1o meet those fire, health, and safety poals,

The Conservancy is also obligated by law to preserve Diewey Square as a space open 1o
the pablic. The regulation prohibiting overight sleeping on the park is effective at preventing
twenty-four-seven use of a public park by ene group without disrupting oratory, debate, and
other forms of speech. The repulation naturally limits the nature, extent, and duration of all
demonstrations, not just Occupy Boston. Thus, the regulation meets the poal of preserving the
park fand withour affecting the conlent of the speech. 1d. at 296.

The purpose of the regulations is 1o “balance the desine for special events and gatherings
with the commitment to ensure unobstructed public access to the parks and the need to provide
excellent care to the horticultural colleetions, the sidewalks and paved areas, the fountains, and
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further the Conservancys substantial interest in “offer|ing] beautiful, well-cared for spaces” ay
well a5 to ensure unobstructed public aceess to the parks forall. Id. Having considered all the
facts, it is apparent that permitting avernight slecping and thereby the plaintiffs occupalion of
Dewey Square “would be totally inimical to those purposes.” Clark, 468 1.5, at 206,
fii. Adequacy of Alternatives

The plaintiffs contend that the location of Dewey Square is integral to their message.
Dewey Square is located directly across from the Federal Reserve Bank in the financial district,
The plaintiffs mainly rely on Coalition to Protest Democrati at'l Convention v. Boston, 327 F,
Supp. 2d 61 (I). Mass. 2004), for suppon that the location of Dewey Square is &n essential part
of the message being conveyed and that there are ne adequate alternatives. In Coalition to
Protest Democratic Nat'l Conventiop, the United States District Court in Massachusetts reviewed
the City of Boston's refusal 10 allow parades on Causeway Street, the public way abutting the
then Fleet Center, during the Democratic MNaticnal Convention. Id. at 72. That court recognized
that Causeway Street was the “doorstep” 10 the Democratic National Convention, and that other
areas where the plaintifis were permitted 1o march were nat adequate altematives.® [d

1he court recognizes the ruling in ¢ Ul Copvention but

distinguishes this case. The doorstep of the convention was the only place al which those
protesters would surely be in the sight line of the delegates, the target audience. Here, the

Federal Reserve Bank is not the target audience. None of the plaintiffs’ activities are directed

8 While the plaintiffs rely on Coalition do Freqes Democratic Mat'| Convention to support their elaim tha
they have no adequate alternatives 1o convey their meseage, in that ease, the Unilcd States District Court found that
the balance of the hardshigs and the public interest actually Favared the denial of the plaind il maotion for a
preliminary injunction during: the Democratic Mational Convention. 327 F. Supp. a1 72.73.
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invalidate time, place, and manner restnietions, when other oplions are available.

The park rules ban the plaintifls from sleeping ovemnight in Dewey Square and require
them to obtain a penmit before erecting any tents. They leave other parts of the plaintiffs’
demonsiration intact, including signs, picketing, and the presence of participants during the
daytime hours. Additionally, the plaintiffs are permitted to camp on the Harbor Islands in
Boston. [ note that the individuals who averred that they had received the Occupy Boston
message at the encampment, afl traveled to il from other paris of the meropolitan area, ie.,
Cambridge, Somerville, and the Back Day. Presumably, those interested would travel to
participate in this protest were it in another location.

This court concludes that the fire, health, and safiety codes and the ban on sleeping
ovemight, and the requirement that the plaintiffs obtain a permit before erecting tents and similar
structures on Dewey Square are valid time, place, and manner restrictions on Occupy Boston.
See Clark, 468 U.S. at 290-291 (Supreme Court upheld as reasonable time, place, and manner
restriction a Mational Park Service regulation prohibiting camping in Lafayette Park as it left
open allernative channels of communication). Therefore, the plaintiffs are unable 1o show a
likelihood of success of proving that their protected expression is being abrogated.

IL Balance of the Equities and the Public Interest

As the plaintilTs have not met their burden of demonstrating that they are likely to
succeed on the merits, they are upable 1o show that balance of equities or public interest favor the
granting of a preliminary mjunction to suspend the enforcement of the park rules and puidelines
and a declaration that their occupation of Dewey Square is protected as free speech, assembly,
association and the nght to pelition the government. However, the affidavits filed demonsirate

21



that the balance of equilics and public interest favor the denial of a prefiminary injunction. asthe— — —
plaintiffs’ use of the site raises concerns for public safety and has elfectively excluded ather
members of the public from accessing or using Dewey Square in any other manner.
IM.  Waiver and Delegation of Authority to the Conservancy

The plaintiffs claim that the Conservancy has waived its ability to enforce any of the park
rules, as it has not enforeed the park rules up to this point. The cour finds this argument to be
unfounded, Doctnines such as estoppel and waiver are nol applied (o the government's exercise
of its public duties where, as here, it would “frustrate . . . the statutory obligation to promulgate
and enforce regulations to protect *public health, safety, and order.”™ Hiphland Tap of Baston,
Inc. v. Commissioner of Consumer Affairs and Licensing of Boston, 33 Mass. App. Ct. 559, 569
(1992), quoting Risk Mamt. Found. of the Harvard Med, Inst., Inc. v. Commissioner of Ins., 407

Mass. 498, 509-510.

While the Conservancy is not a governmental body, it is a lessec to a lease with the
MTA, now MassDOT, a governmental entity. Per the lease terms, the Conservancy is required
1o adopt rules and regulations governing, conduct and activity within the Conservancy., These
rules and regulations are subject o the approval of the MTA. Therefore, the Conservancy in
enacting and enforcing rules is effectively acting as a governmental apency. The rules and
regulations developed by the Conservancy and approved by the MTA were created to protect
public health, safety, and order, As such, doctrines such as waiver and estoppel are inapplicable.
Id. CF. Commonwealth v. Boston Edison Co., 444 Mass, 324, 334 (2005) (proper exercise of
enforeement discretion is not ordinarily judicially reviewable).

Lastly, the court rejects the plaintiflfs® argament that Chapter 306 of the Acts of 2008 is
an uneonstitutional delegation of authority to the Conservancy, The Legislature may only

2



del :;;at-: 10 ab;atd'lnétudua_lc:lilr.:r Or a privale pary the Wﬁﬁnﬁ‘uﬁﬁfﬂfﬁ_ﬁihﬁ*ﬂ-ﬁﬁﬁf
adopted by the Legislature il three cnteria are met: (1) the Legislature may only delegate the
implementation of the legislatively determined policy and not the making of fundamental policy
decisions, (2) the enabling acl must provide adequate direction for implementation of the
legislatively determined policy either in the form of statulory standards or sufficient guidance,
and (3) the enabling act must provide safeguards for abuse of discretion. See Tri-Nel Mimi,

Inc,, 433 Mass. at 225.

The Acts of 2008 (“the Acts") satisly these requirements. The Legislature delegated 1o
the Conservancy its predetermined policy of preserving, operaling, maintaining, and improving
the Greenway, Additionally, the Acts provide the Conservancy with sufficient guidance and
direction for implementing this policy. The Acts also provide safeguards for abuse of discretion
by requiring the Conservancy to consult with the Commissioner of the Department of
Conservation and Recreation and the Greenway Leadership Council before adopting any of it
rules or regulations. The Tumpike Authority 15 also required o approve the Conservancy’s rules
and regulations. These levels of oversight on the Conservancy’s rulemaking power are adeguate
safeguards to protect against any abuse of authonty. The Legislature constitutionally delegated
authority to the Conservancy to enact rules and guidelines and the rules and guidelines enacted

comply with the express provisions of the Acts.
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For the foregoing reasons, this count concludes that plaintiffs have not established thal the
seizure and holding of public land is protected by the First Amendment and somehow
immunized from eriminal prosecution for any applicable crime including trespass. While the
plaintiffs have demonstrated that the setting up of tents, overnight sleeping, eating, and
poverning al Dewey Square is entitled fo protection under the First Amendment, the defendants
have justificd the regulations restricting the protesters” living activitics on the site. The fire,
building, sanitary and health codes a0 well as the park rules and guidelines are constitutional
time, place, and manner restriclions.

The plaintifs’ rights have been protected because there has been a judicial determination
that they are fairly subjected to those valid rules and guidelines. The plainiiffs are obligated o
respect the nules.

As to the prayers for celiel, plaintiffs have failed to establish a likelihood that they will
obtain a declaration of law from a court of law that they are entitled 1o continue o peacefully
occupy Dewey Square, that the trespass and unlawful assembly statutes do not apply Lo them, or
that the Conservancy”s Park Use Guidelines violale their First Amendment rights.

In summary, the plaintiffs have not met their burden of demonstrating that their Firsc
Amendment rights or their rights under articles XV or X1X of the Massachusetts Declaration of
Rights are in danger of being abridged. The balance of equitics does not favor the plaintiffs;

thus, their motion is denied,
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- B
Mo order against the plaintiffs or Occupy Boston has been requested. None 15 entered by

this court. The temporary restraining order is ordered VACATED at 3:00 P.M. on December 7,

2011. The motion for a preliminary injunction is DENIED,

/" Frances A. Molntyre
Justice of the Superior Court

DATED: December 7, 2011
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8 I UNITED STATES DISTRICT COURT

9 | SOUTHERN DISTRICT OF CALIFORNIA
10

1 | EUGENE DAVIDOVICH, an individual: CASE NO. 11cv2675 WOH-NLS

DAVINA LYNCH, an individual; and

121 JOHN KENNEY. an individual, ORDER

13§ Plaintiffs,

V.

140 cITy OF sAN DIEGO,

|5| __ Defendant.

16 | HAYES, Judge:

17 The matter before the Court is the Ex Parte Application for Temporary Restraining
18 || Order filed by Plaintiffs Eugene Davidovich, Davina Lynch, and John Kenney. (ECF No. 7.
19| L Background '

20 On November 16, 201 1, Plaintiffs Eugene Davidovich, Davina Lynch, and John Kenney
21 | mitiated this action by filing a “Complaint for Temporary Restraming Order, Preliminary
22 || Impunction, Permanent Injunction and Declaratory Relief” against the City of San Diego. (ECF
23 || No. I). The Complaint asserts two claims titled: “Injunctive Relief” and “Declaratory Relief™
24 | and alleges that San Diego Municipal Code section 54.0110 titled “Unauthorized
25 | Encroachments Prohibited” which provides: “It is unlawful for any person to erect, place,
26 I allow to remain, construct, establish, plant, or maintain any vegetation or object on any public
27 || street, alley, sidewalk, highway, or other public property or public right-of-way...” is

28 | unconstitutional. 4. at 2.3, Plaintiffs seek “a declaration that [San Diego Municipal Code]

EXHIBIT
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section S4.0110 is void for vagueness and overbreadith” and an injunction “prohibiting |
Defendant and its agents or employees from enforcing [San Diego Municipal Code] section
3401107 fd. at 3-4. The declarations attached 1o the Complaint state that Plaintiffs are
members of the Occupy San Diego movement, which is “a protest in solidarity with the

Occupy Wall Street movement for economic and social justice” bein £ held at the Civic Center

Plaza in downtown San Diego. (ECF No. 1-1 at 2; 1-5 ai 1 1-6at 1), Plainuffs allege that
the “police sometimes choose 1o enforce section 54.0110 very strictly, requiring that no one
entering Civic Center Plaza place any object on the ground, particularly when members of the
protest group *Oceupy San Diego’ enter the Plaza. On other occasions or with respect 1o other
individuals, the police allow objects to be placed on the ground.” (ECF No. | at 3). Plaintiffs
allege that the “ordinance has a chilling effect on free expression " 4

On November 17, 2011, Plaintiffs filed an Ex Parte Application for Temporary
Restraining Order. (ECFNo.7).  On November 18,2011, Defendant City of San Diego filed
an Opposition to the Ex Parte Application for Temporary Restraining Order. (ECF No. 18).
On November 21, 2011, Plaintiffs filed a Reply. (ECF Na. 23).

On November 21, 2011, the Court heard oral argument on the Ex Parte Application for
Temporary Restraining Order. At oral argument, Plaintiffs stated thai they assent a facial
challenge to San Diego Municipal Code section 54.0110 in the Ex Parte Application for
Temporary Restraining Order and Plaintiffs reserved theright to bring an as-applied challen ge.
IL. Discussion

When the nonmovant has received notice, as here, the standard for 1SSUINg a lemporary
restraining order is the same as that for issuin £ d preliminary injunction. See Stuhlbarg Int'l
Sales Co. v. John D). Brush & Co.. 240 F.3d 832, 839 n.7 (9th Cir. 2001), “[A] preliminary
injunction is an extraordinary and drastic remedy, one that should not be granted unless the
movant, by a clear showing, carries the burden of persuasion.™ Mazurek v, Armstrong, 520
L.5. 968, 972 (1997) (quotation omitted). To obtain preliminary injunctive relief. a movani
must show “that he is likely to succeed on the merits, that he is likely 1o suffer irreparable harm

i the absence of preliminary relief, that the balance of equities tips in his favor, and that an

-2 - HevE TS WOH-KLS




Case 3:11-cv-02675-WOH-NLS Document 25 Filed 12/01/11 Page 3 of 11

injunction is in the public interest.” Winter v. Natural Res Df__.l': bﬂﬁ.:-z;‘if, 555 [3_5_? 20
(2008); see also Alliance for the Wild Rockies v. Cortrell 632 F3d 1127, 1135 (9th Cir. 201 1)
(“[S]erious questions going to the merits and a balance of hardships that tips sharply towards
the plaintiff can support issuance of a preliminary injunction....").

A.  Success on the Merits

Plaintiffs seek “a temporary restraining order enjoining the City of San Diego and s

agents and employees from enforcing [San Diego Municipal Code] section 54.01 10" {ECF
No. 7-1 at 5). Plaintiffs contend that the general application of San Diego Municipal Code
section 54.0110 by City officials nfringes their First Amendment right to free speech.
Plaintiffs contend that San Diego Municipal Code section 54.0110 js void for vagueness in
violation of the Due Process Clause of the Fourteenth Amendment,

Defendant contends that San Diego Municipal Code section 54.0110 s a constitutional,
content neutral, reasonable time, place, and manner resiriction narrowly tailored to advance
the substantial interests of “protecting the public’s health, safety and welfare, protecting the
Citys properties from damage, overuse, and unsanitary conditions, and maintaining the City's
public areas as right-of: -ways, free of obstructions and clutter, open for the use and enjoyment
of the public.” (ECF No. 18 at B8).

A party presents a facial challenge to the constitutionality of an ordinance when the
party challenges the general application of the ordinance. See Doe v. Reed, _US.__ 130
5.CL 2811, 2817 (20 1) (“[A] claim is *facial” in that it is not himited to plaintiffs’ particular
case, but challenges application of the law more broadly to all [similar plaintiffs]"); Jerry
Beeman & Pharm, Serv., Inc. v. Anthem Prescription Mgmy, LLC, 652 F.3d 1085, 1097 (9th
Cir. 2011) (a party alleges a facial challenge when the party alleges that the statute s
unconstitutional “against whomever it is enforced™ rather than “only as applied in the context
ofplaintiffs’ suit.”). “A successiul challen geto the facial constitutionality of a law invalidates
the law itself.” Foti v. Cigy af Menlo Park, 146 F.3d 629, 635 (9th Cir. 1998). Facial
challenges to statutes may be made on First Amendment grounds “where statutes, by their

lerms, purport to regulate the time, place, and manner of EXPressive or communicative
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conduct.” Broadrick v. Oklahoma, 413 U.S. 601, 61 2-13 (1973) (citations omitted); see also |
Roulette v. City of Seattle, 97 F.3d 300, 303 (9th Cir, 1996).

The First Amendment precludes the enactment of laws “abridging the freedom of
speech.” ULS. Const. amend. 1.  The First Amendment protects hiteral speech as well as some
EXpressive or communicative conduct. Spencev. Wash., 418 U.S. 405, 409 (1974). Expressive
or communicative conduct is entitled to First Amendment protection where it is “sufficiently
imbued with elements of communication.” Id.; see also Clark v. Cmiy Jor Creative

Non-Violence, 468 1.5, 288, 294 ( 1984) (finding that camping on park lands, including “the

use of park lands for living accommaodations, such as sleeping, storing personal belongings,
making fires, digging, or cooking ... may be expressive and part of the messa ge delivered by
the demonstration [regarding homelessness].”) (citations omitted) (emphasis added). For the
purpose ofthis Ex Parte Application for Temporary Restraining Order, the Court presumes that
San Diego Municipal Code section 54.0110 restricts expressive or communicative conduct,
See Clark, 468 U.S. at 294.

i. Reasonable Time, Place, and Manner Restriction

Defendant contends that San Diego Municipal Code section 54.0110 is content neutral
and serves significant government interests in “protecting the public’s health, safety and
welfare, protecting the Ciry’s properties from damage, overuse, and unsanuary conditions, and
maintaining the City's public areas as right-of-ways, free of obstructions and clutte r, open for
the use and enjoyment of the public.” (ECF No. 18 at #). Defendant contends that San Diego
Municipal Code section 54.0110 is narrowly tailored because it does not préclude Plaintiffs
from communicating their message.

“Expression, whether oral or written orsymbolized by conduct, is subject to reasonable
time, place, or manner restrictions.” Clark, 468 115, a1 294. The restriction must be content
neutral. Jd “[W]hether a statute is content neutral of content based is something that can be
determined on the face of it ... G K. Lid Travel v. City of Lake Oswepo, 436 F.3d 1064, 1071
(9th Cir. 2006) (quotation omitted). Legislation is not content neutral where it “singles out

certain speech for differential treatment based on the idea expressed.” 4. C.L.U. of Nevada v.
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H City of Las Vegas, 466 F 3d 784, 794 (9th Cir. 2006) (citing Fori. 146 F 34 at 636 n.7),

The reasonable time, place, or manner restriction must be “narrowly tailored to serve

| @ significant governmental interest, and ... lcave open ample alternative channels for
4 | communication of the information * ¢ lark, 468 U.S. a1 29304 (quotation omitted): see alvo
5 | Doe v, Reed, 586 F 3d 671 - 678 (9th Cir. 2009) (content neutral restrictions with an “incidental

6 | effect” on expressive conduct must survive intermediate scrutiny) (citing United States v
Tl O'Brien, 391 U.5. 367, 376 (1 I68)), Jacobs v. Clark County Sch, Dist., 526 F3d 419, 434 (91h

8 | Cir. 2008)). The regulation “need not be the least restrictive or least Intrusive means,” so long
as the regulation does not “burden substantially more speech than is necessary” to achieve the
| significant government interest, Ward v. Rock Against Racism 49) U 5. T81, T98-99 {1989).
In Clark, the Supreme Count considered whether a content neutral restriction against
camping in public parks, preventing individuals from sleeping in tents to protest homelessness,
was a reasonable time, place, and manner restriction. The Court found that the government
14 {| had a substantial interest in mamtaining public parks “in an attractive and intact condition” as
15
16§ Clark, 468 115, at 296. The Court found that restricting camping on public property was

I
17 |

well as ensuring that public parks remain readily available to other members of the public.

narrowly tailored and thai “using these areas as living accommodations would be totally
18 || inimical to these purposes..." & The Court concluded that the ban on sleeping in the public
19 park was a reasonable time, place, and manner restriction, Id.; see also Lubaviich Chabad
20 | House, Inc. v. City of Chicage, 917 F.2d 34 I, 347 (Tth Cir. 1990) {holding that there is no
“private constitutional right 1o erect a structure on public property. If there were, our
traditional public forums, such as our public parks, would be cluttered with all manner of
structures.™).

In this case, the prohibition against unauthorized encroachments in San Dicgo
25 | Municipal Code section 54.0110 is content neutral because it does not single out any type of
26 | speech or provide differential treatmeny based on the idea expressed. San Diego Municipal
27 | Code section 54.0110 serves significant government interests in protecting the public’s health,

28 § safety, and welfare; maintaining public property; and ensuring that the public space is free of
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‘obstructions and is available for the use and enjoyment of members of the public, San Diego |

2 § Municipal Code section 54.0110 is narrowly tailored because it is limited 1o proscribing
3 || intrusion upon the maintenance, use, and enjoyment of public space. San Drego Municipal
4 | Code section 54.0110 allows ample alternative channels for communication and does not
5 | preclude Plaintiffs from communicating their message.
6 | Based on the record, the Coun concludes that San Diego Municipal Code section
71 54.0110 is a content neutral, reasonable time, place, and manner restriction which is narrow |y
| tailored to serve a significant governmental interest and leaves open ample alternative channels
9 | lor communication.

ii. Overbroad
Plaintiffs contend that San Diego Municipal Code section $4.0110 is overbroad on the
| erounds that it “sweeps unnecessarily broadly and thereby invades areas of protected
| freedoms.” (ECF No. 7-1 at 5). Plaintiffs contend that San Diego Municipal Code section
14§ 54.0110 “has a chilling effect on free expression in that individuals are often not permitted to
| even place protest signs down next 1o where they are standing(]" and that the ordinance
16 | “prohibits not only the placement of First Amendment protecied literature tables, but any other
17 § object on any city praperty.” fd. (emphasis omitted) (citing 4. C.L. U of Nevada v. City of Las
18 i Vegas, 466 F.3d 784, 791-99 (9th Cir, 2006)).
Plaintiff Davidovich has submitted a declaration in which he states that he entered the
20§ Civic Center Plaza with a three- gallen bucket containing a tomato plant that had a protest sign

21 | and an American flag affixed to it. Davidovich states that he sat down on the sleps of the plaza

22§ and placed the plant beside him when he was approached by a police officer who told him to

told by a police officer that he could not put his bag, Jacket, or backpack down in the Civic

Center Plaza and that he wys told to pick a $ign up from the ground while he wag wrj ting on

i Plaingfr Lynch hag submitted a declaration in which she states (hat a police officer

| mformed her that she could not place any object down in the Civic Center Plaza, Plaintiffs

28 | have also submitted declarations from individuals whe 4rc not parties to this case who slate
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that pohice officers told them that they could be arrested for putting their crutches and a purse
on the ground.

Defendant contends that enforcement of San Diego Municipal Code section 54.0110
“is limited to those persons who attempt to and/or do erect or leave objects unattended on
public property on a permanent, indefinite, or otherwise clearly non-temporary basis, i.c., when
there is some degree of permanence to the encroachment.” (ECFNo. 18at 12-13). Defendant
contends that San Diego Municipal Code section 54.0110 prevents unsanitary and unsafe
conditions in public places. Defendant contends that San Diego Municipal Code section
54.0110 does not prevent individuals from demonstrating or otherwise engaging in speech
activities; it prevents individuals from “camping and stoting their personal property in a public
place.” [d. at 13,

“In a facial challenge to the overbreadth ... of a law, a court’s first task is to determine
whether the enactment reaches a substantial amount of constitutionally protected conduct.™
Village of Hoffman Estates v. Flipside, Hoffinan Estates. Inc., 455 1.5, 489, 494 (1982). Ifthe
law reaches activity protected by the First Amendment, “a law may be invalidated as overbroad
if' a substantial number of its applications are unconstitutional, judged in relation to the
statute’s plainly legiimate sweep.” United States v. Stevens, UGS, L 1308.C 1577, 1587
(2010} {quotations omitted). To succeed in their challenge of the ordinance based on
overbreath, Plaintiifs must “demonstrate [overbreath] from the text of [the ordinance] and from
actual fact that a substantial number of instances exist in which the [ordinance] cannot be
applied constitutionally.™ MY State Club Ass'n v, City of NY., 487 US. 1, 14 (1988).
“Invalidation for overbreadth is strong medicine that is not to be casually employed.” United
States v. Williams, 553 U.S. 285, 203 (2008) (quotations and citations omitted).

In4.C L U of Nevada, plaintiffs brought a facial challenge and an as-a pplied challenpe
to a content-based restriction on solicitation, a traditional form of free speech, in a public
forum. The Court of Appeals for the Ninth Circuit held that the content-based restriction on
certain types of solicitation was a facially unconstitutional regulation of speech protected by

the First Amendment. A.C.L.U. of Nevada, 466 F.3d at 797, Plamtiffs also challenged a
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restriction on the use of tables to aid in solicitation. The Court of Appeals held that “the
erection of tables in a public forum is expressive activity protecied by our Constitution to the
extent that the tables facilitate the dissemination of First Amendment speech.” /d. at 799. The
Court of Appeals stated: “We express no view as to whether the tabling ordinance would be
a constitutionally invalid restriction on the time, place, and manner of Plainti{fs’ free speech
in a traditional public forum in the absence of the [content-based] labor exemption.” Id. at 800
n.1&  The Court of Appeals declined to hold that the tabling ordinance was facially
unconstitutional. fd. at 800 (“Although the record is sufficiently clear for us to hold that the
tabling ordinance is unconstitutional as applied to Plaintiffs’ expressive activities, nothing in
the record indicates that tables are used in the [public forum] for expressive purposes with
enough frequency to support Plaintiffs’ facial challenge to the erdinance.”) (emphasis added).

In this case, Plaintiffs make only a facial challenge and have reserved the right to make
an as applied challenge. San Diego Municipal Code section 54.0110 has the “plainly
legitimate sweep™ of protecting the public’s health, safety and welfare; maintaining public
property, and ensuring that the public space is frec of obstructions and available for the use and
enjoyment of members of the public. Stevens, 130 5. Ct. at 1587, The conduct targeted by the
ordinance relates to the maintenance, use, and enjoyment of public space and is not
constitutionally protected. See Village of Hoffman Estates, 455 U.5. at 494. To the extent that
the ordinance may restrict expressive conduct, Plaintiffs have failed to show that there are a
“substantial number of instances in which the [ordinance] cannot be applied constitutionally”
in relation to its “plainly legitimate sweep.” Stevens, 130 5. C1 at 1587: N.¥. State Club Ass ‘n,
487 U.S. at 14. The Court finds that PlaintifTs have failed to show that they are likely 1o
succeed on the menits of their claim that San Diego Municipal Code section 54.0110 is facially
unconstitutional as overbroad.

Hi.  Vagueness

Plaintiffs contend that San Diego Municipal Code section 54.0110 is impermissibly

vague on the grounds that “it does not define a criminal offense with sufficient certainty so that

ordinary people can understand what conduct is prohibited, and it encourages arbitrary and
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Code section 54.0110 “fails to establish standards for the police and public that are sufficient
1o guard against the arbitrary deprivation of liberty interests and fails to give fair notice of what
acts will be punished so that First Amendment rights are chilled.” /4.

Defendant contends that San Diego Munici pal Code section 54.0110 defines the
prohibited conduct in a manner which can be understood by people of ordinary intelli gence
because the ordinance “uses common terms found in the English dictionary.... [and] lists a

number of words or phrases having similar meanings.” (ECF No. 18 at 10). Defendam

contends that “when read together, in context, and based on human expenence,” the ordinance
gives the reader fair warning regarding the proscribed conduct and provides sufTicient guidance
te the police for enforcement. 1d.

A statute is void for vagueness where a person of “common mtelligence must
necessarily guess at its meaning and differ as to its application....” Connally v. General Const.
Co, 269 LS. 385, 319] (1926). However, “the Constitution does not require impossible
standards; all that is required is that the language conveys sufficiently definite warnin g asto
the proscribed conduct when measured by common understanding and practices.” Rorh v,
United States, 354 U.S. 476, 49] (1957} (quotations omitted): see also U/.S Civil Serv.
Comm’n v. Nat'l Ass'n of Letter Carriers, AFL-CI2, 413 U8, 548, 578-79 {(1973). “[TThe
void-for-vagueness doctrine requires that a penal statute define the criminal offense with
sufficient definiteness that ordinary people can understand what conduet is prohibited and in
a manner that does not encourage arbitrary and discriminatory enforcement.” Kolénder v.
Lawson, 461 U.S. 352, 357 (1983) (citation omitted). In Kolender, the Supreme Coun
explained:

Although the doctrine focuses on both actual notice to citizens and arbitrary

enforcement, we have recogmized recently that the more important aspect of the

vagueness doctrine is not actual notice, Kut the other principal element of the
doctrine-the requirement that a legislature establish’ minimal guidelines to
govem law enforcement.

Kolender, 461 U.S. at 357-58 (quotations and citation omitted ).

An ordinance that does not implicate constitutionally protected conduct is void for
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Estates, 455 U.S. at 495, However, an ordinance thal “reaches a ‘substantial amount of
constitutionally protected conduct[]™ may be void for vagueness even where it is not vague
in all applications. Nunmez v. City of San Diego, 114 F.3d 935, 940 (%th Cir. 1997) (quoting
Kolender, 461 U.S, at 359 n.8). “The need for definiteness is greater when the ordinance
imposes criminal penalties on individual behavior or implicates constitutionally protected
rights than when it regulates the economic behavior of businesses.” Nunez, 114 F.3d at 940,

San Diego Municipal Code section 54.0110 is titled “Unauthorized Encroachments

Prohibited” and provides: "It is unlawful for any person to erect, place, allow to remain,

= S8 =) B LA e La b

construct, establish, plant, or maintain any vegetation or object on any public street, alley,

—_—
—

sidewalk, highway, or other public property or public right-of-way, except as otherwise
provided by this Code.” S.D. Mun. Code § 54.0110. San Diego Municipal Code section

—
[FE R

11.0209 provides that “[w]ords and phrases ... shall be construed according to the context and

o

approved usage of the language.” S.D. Mun. Code § 11.0209%(c).

—
h

The need for definiteness is present in this case because the Court has presumed that the

=y

ordinance implicates constitutionally protected conduct.  When considering the ordinary

-]

meaning of the terms encroach, erect, place, remain, construct, establish, plant, and maintain,'

—
e =]

as well as their use in conjunction with each other, the ordinance plainly prohibits individuals

....
B

from using vegetation or objects to interfere with the miaintenance, use, and enjoyment of

L)
-

public property. The ordinance makes it unlawful for a person to “erect, place, allow 1o

P
—

remain, construct, establish, plant, or maintain any vegetation or object” upon public property

Pt
hd

in order to advance substantial povernment interests in protecting the public’s health, safety

fed
Led

[ ]
=%

" The dictionary defines encroach as: “to enter b gradual steps or by stealth into the
ssessions or rights of another™ or “to advance beyond the usual or proper limits.” Webster’s
I New College Dictionary, 371 (2001). The definition of erect is “to construct by assembling
materials and parts” or “to assemble or set up.” /4 al 381, The definition of place is “to-put
in a particular position.” /d. at 841. The definition of remain is “to continue without chan ge
of condition, quality, or place” or “10 stay or be left over after removal, departure, loss, or
destruction of others.” /d. a1 937. The definition of construet is “to put together by assembling
parts.” /d. at 242. The definition of establish is “to make secure or firm.” Id. at 384. The
definition of plant is “to Piacc or set (e.g., seeds) in the ground to grow.” Id_ at 843. The
definition of maintain is “to continue: carry on” or “to keep in existence.” [d. at 660,
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and welfare; maintaining public property; and ensuring that the public space is free of
obstructions and is available for the use and enjoyment of members of the public. 5.0, Mun.
Code § 54.0110. The ordinance proscnbes easily identifiable conduct which directly advances
| the public interest. The Court concludes that the ordinance provides adequate puidelines to
govern law enforcement and to avoid the potential for arbitrarily suppressing First Amendment
liberties.”  See Kolender, 461 U.S. a1 357 The Court finds that Plaintiffs have failed to show
7| that they are likely to succeed on the merits of their claim that San Diego Municipal Code
section 54.01 10 s facially void for Vagueness.

B. Irreparable Injury, Balancing of Hardships, Public Interesi

“When ... a party has not shown any chance of success on the merits, no further
determination of irreparable harm or balancing of hardships is necessary.” Global Horizons,
Inc. v. United States Dep 't of Labor, 510 F.3d 1054, 1058 (9th Cir. 2007) (explaining that “this
rule applies with equal force to the public interest.”). A determination of irreparable harm,
balancing of the hardships, or public interest is not necessary at this stage of the proceedings
15 | because the Court finds that Plaintiffs have failed 1o show a likelihood of success on the merits.
16 | 1. Conclusion
17 ITIS HEREBY ORDERED that the Ex Parte Application for Temporary Restraining
18 || Order filed by Plaintiffs Eugene Davidovich, Davina Lynch, and John Kenney (ECF No. 7)

WILLIAM Q_ HAYES

United States District Judge

* Even if the Court were to find one word, such as “place,” to be unconstitutionall
271 vague, the remainder of the ordinance would remain in effect. See 5.D. Mun. Code §11.020
which provides: “If any ... phrase, portion or provision of this Code is ... held to be mvalid or
unconstitutional ... such decision shall not affect the validity of the remaining portions of this
Code.” 5.D. Mun. Code § 11.0205.
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Chicago Police ﬁ&pa_rlmen.t- - - . . E Eﬁciaﬁl-r.d-eF 504-22-01 i
EXEMPTIONS AND RESTRICTIONS FOR ISSUING ANOV CITATIONS |

| ISSUEDATE: | GBAwgust2003 EFFECTIVE DATE: 08 August 2003
| RESCINDS: 503-12-01
INDEX CATEGORY: Prefminary Investigations |
L. PURFPOSE
This directive outlines the restrictions and exemplions for issuing Administrative Motice of Ordinance Vislation
(ANOV) citations.
. RESTRICTIONS
Except for the exceptions listed in ltem 1l of this directive, an ANOY citation will not be usad:
A, when an arrestee is charged concurrently with an MCC viclation and a state statute viokation. The
MCC ordinance vislation will be cited on a Class "C" Misdemeanor / Ordinance Violation Complaint
form and be incorporated on the Arrest Report {CPD-11.420), along with any additional reperts, court
complains, andfor citations.
B. for violations thal are to be cited on another ticket form {i.e., Personal Service citations and Violation
Notice cilations). Such violations will be cited on the Appropriate instrument and any additional MOC
ordinance violations will be cited cn ANOV citations.
C. for the fellowing MCC ardinance violations:
1 MCC Chapter 4-82-010 through 210; Massage Establishments and Services
2 MCC Chapter 4-144-010 throygh 250 Weapons
3 MCC Chapter 7-28-190: Throwing Objects into Reoadways
4. MCC Chapter 8-20-010 through 260: Weapons
5 MCC Chapter 8-24-010 through 060: Firearms and Other Weapons,
Q. in the following situations:

504-72-01  Exemplions and Resirictions for IssLing A
© Chicage Police Department, August 2003

the viclator is less than 17 years of age.

2, the violalor cannol or will not produce a valid picture identification card (ie., State
Identification card, Drivers License, or similar identification).

NOTE: Refer to ltem Il of this addendum for the exceplions to this resiriction.

3. the viclator exhibits behavior which requires an officer to exert physical force to effact the
arresl.

4 there is a reasonable ikelihood thal the offense will continue, recur, or that life or property will
be endangered if the violator is nat arrested and remeoved from the scene of the occurrence.

5. there is a reasonable likelihood that the violator will fail to appear at the hearing,

there is a reason to believe that a warrant may be outstanding against the violator,

the viclator refuses to sign the ANOV citation. When such a refusal occurs, the violator will be
informed that a refusal to sign the ANOV citation will subject him or her to physical arrest. If
the vielator still refuses to sign the citation after it has been complated, the ANOWV citation will

Currend as of 07 Decembar 20111032 hes
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be canceled in accordance with the procedures ouffined in the Department directive titled
“Municipal Administrative Hearings.”

NOTE; Refer o em Il of this directive for the exceptions to this restriction.

E if after completing the mandatory name check of the violator, the officer is informed by OEMC
of via the PDT, REPEAT ANOV VIOLATOR; NOT ELIGIELE FOR ANOV, the officer will not
issue an ANOV, A& mandatory physical arrest will be made.

I, EXCEPTIONS

A,

Vacant / Abandoned Building Violation Exceplions

The requirement that a viclator sign the ANOV citation will not apply lo citafions written for 3 violation
of;

1. MCC 13-12-125, entiied "Abandoned Buildings,"” or

2. MEC 13-12-140, enlitied "Vacant or Open Buildings - Watehman Required.”

Curfew Violation Exceptions

1, The requirements that a violalor or person served produce a valld picture identification card

and sign the ANOV citation will not apply ta citafions written for curfew-related viclations cied
under MCC B-16-024,

NOTE; Members will request a valid picture identification and absant such
identification will obtain sufficient information to perform a name check.

2. If the vialatar or person served refuses o supply an identification card or apply their signature
in the "Signature of Respondent or Person Served® box, the issuing officer will write the
phrase "information refused” in the appropriate section of the ANOV citation.

V. ARREST PROCEDURES

A

Except in the situations outlined in Hem 1l of this directive, when a situation prevents the member
from issuing an ANOV citation due lo the restrictions listed in Item Ii of this directive, the offender will
be placed under arrest. The violator will be processed in accordance with the procedures outlined in
the Cepartment directive titled “Processing Persons Under Department Coptrol,” and MGG
charges will be cited on a Class “C™ Misdemeanar / Ordinance Violation Complaint form, unless
otherwise indicated,

Swom members will not make a physical arest when the circumstances of the situation meet the
exceptions listed in ltem 111 of this directive and there are na other facts of the situation prohibiting the
issuance of an ANOV citation as defined in ltem Il of this directive.

Terry G. Hillard
Superintendent of Police
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